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SYNOPSIS
The Applicant Financial Creditor is constrained to file the
present application seeking intervention in the captioned appeal
as it has been left with no other alternative but to agitate its rights
before this Hon’ble Appellate Tribunal against the Corporate
Debtor, who is amongst other breaches, in default in repayment
of its financial dues, and thus pray before this Hon’ble Appellate

Tribunal to continue the CIRP against Ajnara Ambrosia and also
to extend the CIRP to Ajnara Panorama project.

The Applicant is one of the largest Financial Creditors (apart

from the Homebuyers) having extended to the Corporate Debtor

four (4) loan facilities aggregating to Rs. 625,00,00,000/-
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Tporate Debtor’s conduct (or more pertinently, misconduct) in
managing inter aliq its financial affairs in relation to both Ajnara

Ambrosia and Ajnara Panorama pProjects is nowhere close to
being reckoned as above board.

It is most respectfully submitted that the Corporate Debtor is in
spiralling financial abyss, with its conduct having breached all

standards of corporate propriety and compliance. Despite its

efforts to underplay the extent of its desperation and impending

financial doom (through a purported “settlement’ with Ajnara

Ambrosia’s  homeowners) in truth, it is clear that the

substratum of the Corporate Debtor is completely eroded, and its

liabilities are far in excess of its project assets.

Moreover, the Corporate Debtor has, by stealth, engineered the

incremental dissipation of the Applicant’s valuable Security inter

alia through diverting sale receivables, its wanton and sustained
and precipitated breaches of its obligations to RERA and
YEIDA, thus jeopardizing the Applicant’s core security in
relation to project lands in relation to both Projects. Under these
circumstances, and the events which have been pleaded
hereinabove and the economic situation in which the Corporate
Debtor is placed, it is just and equitable that the Corporate Debtor
should be admitted into CIRP. However, in the event, this
Hon’ble Appellate Tribunal is of the view that the the CIRP
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prayed that the CIRP against Ajnara Ambrosia may be continued

and the CIRP ought to be extended against Ajnara Panorama

project, as well.

It is submitted (as would be demonstrated hereinbelow) that the
conduct of the Corporate Debtor leaves no room for doubt that
both the projects of the Corporate Debtor, i.c., Ajnara Ambrosia
and Ajnara Panorama, (with construction activity in a virtual
standstill since June 2022 and April 2022 respectively) are in the
vortex of the Corporate Debtor’s escalating financial paralysis
and economic and financial instability and for reasons of which,

both the afore stated projects ought to be resolved under CIRP.

In furtherance of the above the Applicant states as follows:

7.1  Firstly, and most importantly, as on 30. 10.2022 an amount

to the tune of Rs, 643,87,44,563 (Rupees Six Hundred
Forty-Three Crore Eighty-Seven Lakh Forty-Four
Thousand Five Hundred and  Sixty-Three only)

outstanding and payable as against the Corporate Debtor
in the books of the Applicant towards principal and
interest. The Corporate Debtor has repeatedly breached its
payment obligations under the Loan Agreements with

instalments being overdue on a continuous basis, finally
leading to the loan

14.11.2022.

accounts being declared NPA on
It is submitted that the Corporate Debtor is in

an extremely stressed financial situation and has very little

corpus left with itself to settle the financial debt of the
Applicant or that of any other creditor.

7.2 While the default in payment of financial debt is the only

prerequisite for initiation of CIRP, the Applicant is
providing hereinbelow certain instances, which not only
tantamount to a wilful breach by the Corporate Debtor of

the key covenants under the Loan Agreements, but also

other v1olatlons quL‘lxkas put both Ajnara Ambrosia and

J




follows:

In re: posy, ijectAmbmsia and Project Panorama
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7.22

One of the Paramount obligationg of the Corporate Debtor
under the Loan A greements (1o secure the servicing of the
loan amounts) was for the Corporate Debtor to ensure that
Project receivables and all other receivables in respect of
the projects are deposited only in the designated escrow

account that was opened Particularly for the said purpose.

The Loan Agreements further stipulate that in case
the Corporate Debtor inter aliq fails, neglects to deposit
Or route entire project receivables in the escrow account,
the same would amount to an Event of Default. However,
despite the same, and to the utter shock and surprise of
the Applicant, while reviewing the inventory for the units
sold for both Projects from January - July of 2022, it was
noticed that an amount of Rs, 14.38 Crore approx., [Rs.
6.38 Crores for Ajnara Ambrosia & Rs. 8 Crores for
Ajnara Panorama) purportedly collected as project
receivables in relation to the two projects, were not
deposited to the said escrow account and presumably
misappropriated. Despite being questioned by the
Applicant, the Corporate Debtor has failed to respond in
this regard. It is submitted that the said mala fide act of
the Corporate Debtor clearly demonstrates that it is

wilfully violating all financial covenants under the Loan

Agreements thereby completely putting the projects in

jeopardy.

Another pertinent obligation of the Corporate Debtor was
that it would obtain a no-objection certificate from the

L .
Applicant prior to entering into any new agreements fo
in connection to the Units in the

sale with the Cus_’t‘_qxpj [
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projects and any and all amounts accruing from such sale,
shall form part of the project receivables, which were to
be deposited in the escrow account and utilized in the

Manner provided in the Escrow Agreement. In addition to

the above obligation, the Corporate Debtor was also

obliged to prepay the differential amounts for the Units
which were sold below the pre-determined minimum
selling price (“MSP”) as agreed between the parties. As
stated hereinabove, not only has the Corporate Debtor
been violating the requirement of depositing project
receivables in the escrow account, but it has also been
selling the Units without obtaining consent of the
Applicant; and where consent has been obtained for sale
of Units below the MSP, the Corporate Debtor has

wilfully not deposited the differentia] amount in the

€scrow account. Accordingly, the Corporate Debtor has

in the most illegal manner breached various material
terms under the Loan Agreements. It is submitted that the
Applicant had put the Corporate Debtor to notice in
relation to the above material breaches as early as on
08.03.2022 and 22.03.2022. calling upon the Corporate
Debtor to immediately cancel the unauthorized transfer of
units. However, the Corporate Debtor in wanton
disregard to its obligations under the Loan Agreement

and in the most brazen and wilful manner has not, until

date, even issued a response to the said notices.

That apart from the above-mentioned examples of

corporate malpractices including inter alia a possible
misappropriation of money, the Corporate Debtor has
also failed to ensure that the value of the security provided
to the Applicant by way of Mortgaged Properties
("Security Cover") in relation to both Ajnara Ambrosia

and Ajnara Panorama projects is at least 1.5 times of the




vr s b "’“l,“'-'

H

Outstanding Amounts in relation to the Loan, which in

itself is an Event of Default.

7.2.4 Furthermore, the Corporate Debtor has failed in
replenishing the Debt Service Reserve
Accounts (“DSRA”) for both Projects. As on 31 .10.2022,
the DSRA is in deficit by an amount of Rs. 12,09,12,489/-
(Rupees Twelve Crore Nine Lakh Twelve Thousand Four
Hundred and Eighty-Nine Only) in relation to Ajnara
Ambrosia and Rs. 12,04,54,674/- (Rupees Twelve Crore
Four Lakh Fifty-Four Thousand Six Hundred and
Seventy-Four Only) in relation to Ajnara Panaroma. This
in itself also clearly demonstrates the Corporate Debtor is

not commercially solvent.

7.2.5 It is further submitted that the Applicant has recently
learnt that Achal Infrastructure Private Limited (which is
a third party mortgagor and is substantially owned by a
subsidiary of the Corporate Debtor and had mortgaged
its immovable property situated at Najafgarh, New Delhi
as security for Ambrosia Loan Agreement 1 and
Panorama Loan Agreement 1), has brazenly sold a
portion of the said mortgaged land without obtaining the
Applicant’s permission. further eroding the already

depleted Security Cover that the Applicant is entitled to.

In re: Project Ambrosia

7.2.6 It is submitted that the Corporate Debtor has failed to
comply with the terms in relation to creation of security
in favour of the Applicant in terms of the Loan
Agreement, triggering an Event and Default, apart from
leaving the Applicant financially vulnerable without its

security cover.
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Presently, it is important to highlight that the Corporate
Debtor does not even possess a valid certificate for
construction of project as the RERA Certificates issued
by the authority in relation to the project Ajnara Ambrosia

were valid till 28.02.2019, and then last extended till
12.06.2021.

In re: Project Panorama

128

A conditional Permission to Mortgage (PTM) was
received  from  Yamuna Expressway  Industrial
Development Authority (“YEIDA”) in 2018, with pre-
condition for payment of premium of Rs. 17,03,43,911
(Rupees Seventeen Crore three Lakh Forty-Three
Thousand Nine Hundred and Eleven only). The due date
for the same was 30.10.2018, however the Corporate
Debtor completely failed to pay such premium resulting
in an Event of Default. Be that as it may, the Corporate
Debtor has failed to otherwise fulfil its lease obligations
and pay the due lease amounts, compelling YEIDA to
cancel the lease granted to the Corporate Debtor over

Ajnara Panorama project land vide its notice dated
21.04.2022.

It is submitted that presently the Hon’ble High Court of

Judicature at Allahabad vide its order dated 13.05.2022\

has stayed YEIDA's cancellation of the lease owing to
the fact that the Corporate Debtor paid a sum of Rs. 7
Crore to YEIDA as per the said order. It is submitted that
vide the said order, the Hon’ble High Court had also
directed YEIDA to inform the Corporate Debtor about
inter alia the balance amount payable after adjusting the
amount already deposited by it. In that regard, YEIDA
has issued a letter dated 06.07.2022 to the Corporate

Debtor intimating it of the balance amount payable, i.e.,
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Rs. 60,2!,87,467.89 (Rupees Sixty Crore Twenty-One
Lakh Eighty-Seven Thousand Four Hundred and Sixty
Seven anq Eighty Nine paisa only),

p i ;
2,10 It is submitted thgy considering the Corporate Debtor’s

21

financial healty there is cevery likelihood that the
Corporate Debtor would faj] in full repayment of it
above dues to YEIDA resulting in cancellation of the
Lease. It ig submitted that in the event of such
Cancellation not only will the Applicant’s mortgage
become defective, but the entire project will become
illegal which will have catastrophic consequences for aj|
the homebuyers who have invested their hard-earned

monies into the said project.

That apart, the Corporate Debtor had also given an
undertaking that the RERA licenses would be renewed by

end of June 2022, however, the same is still pending.

In view of the aforesaid, and other grounds as detailed in the

accompanying application, the Applicant herein prays that this

Hon’ble Appellate Tribunal may be pleased to allow the prayers

of the Applicant.
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